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THE STATE OF TEXAS
§
IN THE DISTRICT COURT OF


§

vs.
§
HARRIS COUNTY, TEXAS


§

JEAN VALJEAN
§
999th JUDICIAL DISTRICT


MOTION TO SUPPRESS CUSTODIAL STATEMENT OF DEFENDANT

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES YOUR DEFENDANT, JEAN VALJEAN, and files his Motion to Suppress Custodial Statement of Defendant, and requests a hearing hereon in advance of trial, and would show unto the Court the following:


I. Defendant's Confession was Taken in Derogation


of Defendant's Right to Counsel and Right to Remain Silent
1.
Defendant was arrested on an accusation of Burglary of a Building.  While in police custody, he was taken before a magistrate, to wit, a municipal judge of the City of Clutch City, for Miranda warnings.  A copy of the  "Statutory Warning" form executed by the magistrate in this case is attached hereto as Exhibit A.  

2.
The Statutory Warning form indicates that Defendant was read his warnings on January 8, 2003, at 1:57 p.m.   Defendant stated that he needed a lawyer, and the magistrate noted that request on the warning form under "magistrate's remarks."  

3.
While still in police custody, at 2:10 p.m. on the same date, (only 13 minutes after Defendant indicated he desired to exercise his right to counsel), and without an attorney having been made available to Defendant, the Clutch City Police officers who had Defendant in custody initiated interrogation of Defendant.  Defendant gave a statement which was reduced to writing and signed by Defendant and witnessed by police officers.   A copy of this "statement of person in custody" is attached hereto as Exhibit B.

4.
Said statement was illegally extracted from Defendant; to wit, after Defendant informed the magistrate that he wished to invoke his right to counsel, the police improperly initiated the interrogation which resulted in Defendant's statement.  This was done in violation of Defendant's rights under the Fifth, Sixth, and Fourteenth Amendments to the U.S. Constitution,  Article I, Section 9 of the Constitution of the State of Texas, and Arts. 38.22 and 38.23 of the Texas Code of Criminal Procedure.

5.
In Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), the Supreme Court held that if an accused undergoing custodial interrogation requests an attorney, such interrogation must cease.  The Court extended that rule in Edwards v. Arizona, 451 U.S. 477, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981), holding that once an accused requests an attorney, the police may not re-initiate interrogation until an attorney has been made available to the accused.  Recently, in Minnick v. Mississippi, ___ U.S. ___, 111 S.Ct. 486, 112 L.Ed.2d 489 (1990) the Court reaffirmed the holdings of Miranda and Edwards, and further held that once an accused has spoken with counsel, any confession taken outside counsel's presence was impermissible.  See also Murphy v. State, 801 S.W.2d 917 (Tex.Crim.App. 1991)(en banc).

In this case, the Defendant requested to speak with an attorney and a few minutes later was interviewed by police while in custody.  This was a clear violation of Miranda, supra and Edwards, supra.  The confession was thus "involuntary" and is inadmissible as a matter of law.  


II.  Defendant's Confession Does Not Comply


With Art. 38.22, Texas Code of Criminal Procedure
Further, Defendant would show the Court as follows:

 
1.
Article 38.22 of the Texas Code of Criminal Procedure provides that:


* * *

Sec. 2.  No written statement made by an accused as a result of custodial interrogation is admissible as evidence against him in any criminal proceeding unless it is shown on the face of the statement that:

(a)  the accused, prior to making the statement, either received from a magistrate the warning provided in Article 15.17 of this code or received from the person to whom the statement is made a warning . . . .


* * *

(emphasis supplied).

2.
At the top of the confession attached as Exhibit B, the following language appears:

"Prior to making this statement I have been warned by ___________________________, the person to whom this statement is made, that . . . ."

This blank space was not filled in.

3.
Therefore, the statement shows on its face that the plain requirements of Art. 38.22 for admissibility are not satisfied.  In Hergesheimer v. State, 141 S.W.2d 598 (Tex.Crim.App. 1940) the Court construed Art. 727, Code of Criminal Procedure (the predecessor to Art. 38.22, with similar requirements).  The Hergesheimer Court held that the failure of the confession to show on its face that it was made to the person by whom the warning was given required the trial court to exclude it from evidence upon objection.  Davis v. State, 499 S.W.2d 303 (Tex.Crim.App. 1973) (op. on rehearing) held that the statutory prerequisite for admissibility of a confession was either (1) a proper warning by a magistrate, or (2) a proper warning by the person who took the statement.  See also Evans v. State, 542 S.W.2d 139 (Tex.Crim.App. 1976);  Davis v. State, 499 S.W.2d 303 (Tex.Crim.App. 1973);  Penry v. State, 691 S.W.2d 636 (Tex.Crim.App. 1985)(en banc).  In this case, neither of the requirements of Davis, supra are met.  The statement is inadmissible and should be suppressed under Arts. 38.22 and 38.23 of the Code of Criminal Procedure.

Defendant would show that the omissions complained of in Section I and Section II of this Motion are each, in themselves, sufficient to warrant suppression of the statement complained of and incorporated herein as Exhibit B.  Defendant requests a hearing on this Motion and requests that the Court enter specific findings of fact and conclusions of law on each of the two grounds for suppression this Motion raises at the close of such hearing.

WHEREFORE, PREMISES CONSIDERED, Defendant prays that the Court hold a hearing on this motion and that this motion in all things be granted, and that the statement complained of herein be suppressed.







Respectfully submitted,







_________________________







Daniel Webster
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1234 Main Street







Clutch City, Texas 77002







(713) 228-1111







FAX (713) 228-2222

CERTIFICATE OF SERVICE


This is to certify that a true and correct copy of the above and foegoing has been hand-delivered to the District Attorney’s Office on this the _____ day of __________________, 2003.







__________________________

Daniel Webster

No. 000000

THE STATE OF TEXAS
§
IN THE DISTRICT COURT OF


§

vs.
§
HARRIS COUNTY, TEXAS


§

JEAN VALJEAN
§
999th JUDICIAL DISTRICT


ORDER GRANTING


MOTION TO SUPPRESS CUSTODIAL STATEMENT OF DEFENDANT
CAME ON FOR CONSIDERATION the Defendant's Motion to Suppress Custodial Statement of Defendant, and the Court, having examined such motion and heard evidence thereon, and arguments of counsel, and being of the opinion that the said Motion should be granted, and that the statement complained of in such motion was obtained illegally from Defendant and was involuntary.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that the  Defendant's Motion to Suppress Custodial Statement of Defendant is in all things GRANTED.

It is further ORDERED, ADJUDGED AND DECREED that the Defendant's "Statement of Person in Custody" is hereby SUPPRESSED.

it is further ORDERED, ADJUDGED AND DECREED that the State of Texas and its witnesses not mention, refer to, or elicit in any manner, any evidence that Defendant gave an oral or written confession or statement while in custody.  It is further ORDERED that the attorney for the State instruct his witnesses concerning the terms of this Order.

SIGNED this ______ day of __________________, 2003.

_____________________________

JUDGE PRESIDING

